Significant and Substantial

After listening to the inspector's direct testimony, I
had the initial impression that when he arrived at the pit
area, he observed the end loader in question digging coal
and operating in the proximity of two men who were working
"downgrade" cleaning coal.  Given the inspector's asserted        J
concern that if left unattended, with the engine running,                        \

the machine could have rolled and struck the two men, my                          j

first inclination was to find that the violation was significant   j
and substantial.  However, for the reasons which follow,                          j

I cannot conclude that this is the case.                                                             f

On cross-examination, and in response to further bench
questions, the inspector admitted that when he first arrived       j
at the pit area, the end loader was in fact parked in another      }
area, and was not in operation or breaking or loading coal.        1
He indicated that someone had informed him that the machine
had an inadequate parking brake, and when it was brought
to the pit, the inspector had the brake tested, and after
finding that it would not hold the machine, he ordered the
machine taken out of service until the parking brake could
be repaired the next day.  In short, the machine was never
used, and the petitioner has not established otherwise,

The testimony and evidence in this case establishes
that the pit area where the end loader in question would
normally be operating was flat, and with very little grade.
Further, the inspector conceded that during prior inspections
of the mine site he never observed the machine left unattended,
and in fact he conceded that in his experience, when an
operator has to leave the machine to go to the bathroom
or take lunch, the machine is always stopped, the front bucket
is lowered to the ground, and the operational brakes are set.
He also conceded that he has never cited the respondent for
a violation of mandatory standard 77.1607(p), which requires
that machine buckets be lowered to the ground when not in
use, and petitioner advanced no evidence to show that the
respondent has ever been cited for such infractions.

The inspector confirmed that the regular brakes used
to stop the end loader when it operated forward and in reverse
were adequate and operational, and no hazard was presented
while the machine was in 'operation.  Although the inspector
stated on the face of the violation notice which he issued
that the inadequate parking brake would not hold the machine
against movement on a grade of "approximately 5%," he conceded
during his testimony that it was less than 5%.
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